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In consideration of the payment of the premium, and in reliance upon the statements, warranties and 
representations made to the insurer in the proposal form, its attachments, all underwriting information 
submitted and the material incorporated therein, forming a part hereof, the insurer agrees as follows: 
 
 
ARTICLE 1 - Insurance Cover 
 
The insurer shall pay the loss of each and every insured arising from a claim brought by or on behalf of: 
(a) any natural person insured of the company; 
(b) any applicant for employment with the company; 
(c) the “Commissie gelijke behandeling van mannen en vrouwen bij de arbeid” (The Netherlands) 

or Equal Employment Opportunity Commission “EEOC” (USA) or any similar federal, state, 
provincial, local or foreign governmental agency; 

and first made against such insured during the policy period and reported to the insurer in writing 
pursuant to the terms of this policy for any employment practice violation. 
Subject to the terms and conditions of this policy, the insurer shall advance defence costs resulting from 
any claim before its final resolution. 
 
ARTICLE 2 - Definitions 
 
2.1 Claim means: 

(i) any civil suit or civil proceeding, criminal proceeding or prosecution, administrative or 
regulatory proceeding or arbitration proceeding, for monetary damages or other relief, 
including non-pecuniary relief; 

(ii) any written demand stating that it is the intention to hold an insured responsible for 
specific damages resulting from a specified employment practice violation; 

 
 The term claim shall also include an investigation brought or commenced by the “Commissie 

gelijke behandeling van mannen en vrouwen bij de arbeid” (The Netherlands) or Equal 
Employment Opportunity Commission “EEOC” (USA) or similar federal, state, provincial, local 
or foreign agency, proceeding or investigation. 

 
 The definition of claim shall not include any labour or grievance proceeding which is subject to a 

collective bargaining agreement brought in the United States of America or any territory or 
possession thereof. 

 
 Any claim or claims arising out of, based upon or attributable to a single employment practice 

violation shall be considered to be a single claim for the purposes of this policy. 
 
2.2 Company means the policyholder specified in the Schedule and any subsidiary. 
 
2.3 Continuity Date(s) means the date(s) specified in the Schedule. 
 
2.4 Defence costs means reasonable and necessary fees, costs and expenses incurred with the 

written consent of the insurer (including premiums for any appeal bond, attachment bond or 
similar bond, but without obligation to apply for or furnish any bond) resulting solely from the 
investigation, adjustment, defence and appeal of any claim, but shall not include the company’s 
cost of employing the insured, including but not limited to salary.   
Defence Costs shall not include any fees, costs or expenses incurred prior to the time that a 
matter became a claim as defined in 2.1. 

 
2.5 Discovery period means the period of time specified in Extension 3.4, immediately following 

the non-renewal of this policy by the insurer or the non-renewal of this policy by the policyholder 
during which written notice may be given to the insurer of any claim first made against the 
insured during such discovery period but solely for any wrongful act committed or allegedly 
committed prior to the end of the policy period and otherwise covered by this policy.  

 
2.6 Employee means a: 

(1) natural person who was, now is, or shall be a director or officer of the company, or the 
equivalent position under the laws of any jurisdiction, including any member of the 
supervisory board or management board of the company;  
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(2) natural person who was, is or shall be an employee of the company, whether such 
employee is in a supervisory, co-worker or subordinate position or otherwise, including 
any part-time, seasonal and temporary employee in his or her capacity as such; or 

(3) any other natural person (other than one listed in 2.6(1) and (2) above) who is contracted 
to perform work for the company, or who is an independent contractor for the company. 

 
2.7 Employment practice violation means any actual or alleged: 

(i) unfair or wrongful dismissal, discharge or termination, either actual or constructive, of 
employment;  

(ii) sexual, racial or disability harassment of any kind (including the alleged creation of a 
harassing workplace environment);  

(iii) unlawful discrimination (including but not limited to discrimination based upon age, 
gender, race, colour, national origin, religion, sexual orientation or preference, pregnancy 
or disability); 

(iv) retaliation;  
(v) employment-related misrepresentation, employment related breach of, violation of, or 

non-compliance with EC Data Protection Directives; 
(vi) employment related libel, slander, humiliation, defamation, infliction of emotional 

distress, invasion of privacy directly relating to an allegation of wrongful dismissal or 
termination, sexual, racial or disability harassment of any kind, discrimination or 
retaliation; 

(vii) wrongful failure to employ or promote; 
(viii) wrongful deprivation of career opportunities;  
(ix) wrongful demotion;  
(x) wrongful discipline; 
(xi) failure to furnish accurate job references;  
(xii) providing a negligent employee evaluation;  
(xiii) failure to provide adequate employee policies and procedures in connection with an 

employment practices violation listed in (i) – (xii) above;  
(xiv) violation of an individual’s civil rights relating to any of the above listed in (i) – (xii), 

 allegedly committed against an employee in respect of that employee’s past, present or 
prospective employment with the company by: 
(1) an employee; 
(2) the company; or 
(3) any customer, client or any other person for whom an insured may be liable.  
 

2.8 Employment-related benefits means: 
(i) non-monetary benefits including but not limited to the allocation of a company car, travel 

allowance, mobile or landline telephone, medical or life insurance expenses, education 
and training allowances, and equipment allowances;  

(ii) perquisites and fringe benefits; or  
(iii) stock or share options or any other right to purchase, acquire or sell stock or shares of 

the company; or 
(iv) participation in any stock, share, stock option or share option plan, or participation in any 

equity plan of any description; 
(v) severance or redundancy payments or entitlements; 
(vi) any benefit, payment or entitlement of any kind in respect of paid or unpaid leave; 
(vii) bonus or incentive payments, or any entitlement or right under a bonus or incentive plan 

(which, for the avoidance of doubt, does not include any payments, entitlement or right 
under a commission scheme); 

(viii) payments or contributions in respect of any provident, benefit, superannuation, pension 
or retirement fund, or any other account, fund, scheme or plan intended to provide 
benefits, in whole or in part, at retirement or a particular age, or on the happening of a 
particular event. 

 
2.9 Full annual premium means the annual premium level in effect immediately prior to the end of 

the policy period. 
 
2.10 Indemnifiable loss means loss for which a company has indemnified or is permitted or 

required to indemnify an insured to the fullest extent authorised or not prevented by any law or 
contract, or the charter, bylaws, operating agreement or similar documents of a company.  
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2.11 Insured means: 
(i) any employee as defined in 2.6(1) or (2); and 
(ii) the company. 

 
Insured does not include any auditors, receivers, managers, liquidators, administrators, 
mortgagees in possession or the like who are not employed by the company. 
 

2.12 Limit of Liability means the amount specified in the Schedule. 
 
2.13 Loss means: 

(a) damages awarded pursuant to a judgment entered against the insured; 
(b) civil penalties by way of compensation awarded against the insured and payable to an 

employee; 
(c) damages resulting from a settlement negotiated with the insurer’s prior written consent; 
(d) legal costs and expenses awarded against the insured but only in connection with a 

covered damages; 
(e) defence costs, 
in respect of a claim which is covered under this policy. 

 
Loss does not include any liability for: 
(i) back pay, or any compensation or damages attributable to the back-payment of 

remuneration, where the company is ordered by the relevant court or tribunal to reinstate 
the claimant as an employee; 

(ii) compensation payable in respect of contractual or statutory periods of notice;  
(iii) any employment-related benefits or amounts attributable to any employment-related 

benefits; 
(iv) costs incurred by the company to modify any building or property, or to provide any 

service, in order to make such building or property, or make any service more accessible 
or accommodating to any disabled person; 

(v) costs incurred by the company in connection with any educational, corrective, sensitivity 
or other programme, policy or seminar relating to any employment practice violation; 

(vi) fines, criminal penalties, civil penalties which are not compensatory in nature or not 
payable to an employee, punitive, aggravated or exemplary damages, non-
compensatory damages, taxes or any amount for which the Insured is not legally liable 
or matters which are uninsurable under the law of a relevant jurisdiction. 

 
Loss incurred in respect of more than one claim but resulting from a single employment practice 
violation shall constitute a single loss. 
 

2.14 Pollutants means, but is not limited to, any solid, liquid, biological, radiological, gaseous or 
thermal irritant or contaminant whether occurring naturally or otherwise, including asbestos, 
smoke, vapor, soot, fibres, mould, spores, fungus, germs, fumes, acids, alkalis, nuclear or 
radioactive material of any sort, chemicals and waste. “Waste” includes, but is not limited to, 
materials to be recycled, reconditioned or reclaimed. 

 
2.15 Retaliation means a wrongful act of an insured relating to or alleged to be in response to any of 

the following activities: 
(i) the disclosure or threat of disclosure by an employee to a superior or to any 

governmental agency or authority of any act by an insured which act is alleged to be a 
violation of the law, common or statutory, of any state, territory, jurisdiction, or political 
subdivision thereof;  

(ii) the actual or attempted exercise by an employee of any right that such employee has 
under law, including rights under any law relating to employee rights;  

(iii) the filing of any claim under any national, federal, state, local or foreign “whistle-blower” 
law. 

 
2.16 Retention means the amount specified in the Schedule. 
 
2.17 Policyholder means the organisation specified in the Schedule. 
 
2.18 Policy period means the period of time from the inception date to the expiry date specified in 

the Schedule. 
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2.19 Single employment practice violation means any employment practice violations which are 
the same, related or continuous and which result from the same act, or which result from a 
common nucleus of facts. Claims can allege single employment practice violations regardless of 
whether such claims involve the same or different claimants, insureds or legal causes of action. 

 
2.20 Subsidiary means any entity in which the policyholder, on or before the inception date of this 

policy, either directly or indirectly through one or more of its subsidiaries: 
(i) controls or controlled the composition of the board of directors; or 
(ii) controls or controlled more than half of the voting power; or 
(iii) holds or held more than half of the issued share capital. 
 
A company ceases to be a subsidiary when none of the foregoing conditions apply. 
 

 In all events, coverage as is afforded under this policy with respect to a claim made against any 
company and/or any other insured thereof shall only apply for employment practices violations 
committed or allegedly committed after the effective time such company became an company 
and such insured became an insured, and prior to the effective time that such company ceases 
to be a company or such insured ceases to be an insured.  

 
2.21 Transaction means any one of the following events: 

(i) the policyholder consolidates with or merges into or sells all or substantially all of its 
assets to any other person or entity or group of persons and/or entities acting in concert; 
or 

(ii) any person or entity, whether individually or together with any other person or persons, 
entity or entities acquires an amount of the outstanding shares representing more than 
50 per cent of the voting power for the election of directors of the policyholder, or 
acquires the voting rights for such an amount of the shares; 

(iii) the policyholder files for or enters into bankruptcy protection (whether voluntarily or 
involuntarily), or a receiver, liquidator, bankruptcy trustee, or administrator is appointed 
to manage the policyholder.  

 
2.22 US Claim means any claim brought or commenced in the United States of America or any 

territories or possession thereof. 
 
 
ARTICLE 3 - Extensions 
 
Subject to all provisions of this policy cover is extended as outlined below.  The total of all payments 
made under these Extensions shall be part of and not in addition to the limit of liability. These Extensions 
are also subject to the retention:  
 
3.1 Heirs, Estates and Legal Representatives 

The insurer will pay for loss in respect of a claim first made against the estates, heirs, legal 
representatives or assigns of any deceased, incompetent, insolvent or bankrupt insured during 
the policy period and notified to the insurer during the policy period provided such claim: 
(a) is made against them solely because of their status as estates, heirs, legal 

representatives or assigns of that deceased, incompetent, insolvent or bankrupt insured; 
and 

(b) would be covered under this policy if made against that that insured. 
 

3.2 Joint Property Liability 
The insurer will pay for loss in respect of a claim first made against the lawful spouse of an 
insured during the policy period and notified to the insurer during the policy period provided 
such claim: 
(a) is made solely because of his or her status as the lawful spouse of that insured; and 
(b) would be covered under this policy if made against that that insured; and 
(c) seeks damages recoverable from marital community property, or from property jointly 

held by that insured and the lawful spouse, or from property transferred from that insured 
to the lawful spouse. 

 
3.3 New Subsidiaries 

Cover under this policy is extended to any entity that the policyholder first: (i) controls the 
composition of the board of directors; or (ii) controls more than half of the voting power; or (iii) 
holds more than half of the issued share capital, during the policy period, unless such entity: 
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(i) (a) is incorporated or formed in the United States of America, Puerto Rico or any state, 
territory or possession thereof; and (b) has total number of employees which are greater 
than 500; or 

(ii) (a) is incorporated or formed outside the United States of America, Puerto Rico or any 
state, territory or possession thereof; and (b) has total number of employees which are 
greater than the amount specified in the Schedule. 

If a newly acquired or created subsidiary falls into 3.3(ii) above, such entity will be covered as a 
“subsidiary” under this policy, but only for a period of thirty (30) days from the date the 
policyholder first acquired or created such subsidiary, or until the end of the policy period, which 
ever occurs first, provided the policyholder pays any additional premium required by the insurer 
in connection with such new subsidiary. The insurer may extend coverage for any such 
subsidiary beyond the thirty (30) day period and for any insured thereof, if during the thirty (30) 
day period the policyholder requests an extension of this policy for such subsidiary, in writing to 
the insurer, and the policyholder gives the insurer sufficient details to permit the insurer to 
assess and evaluate the insurer’s potential increase in exposure and the policyholder agrees to 
any additional premium and amendments to the policy required by the insurer relating to such 
new subsidiary.  
Further, coverage as shall be afforded to any subsidiary and any insured thereof is conditioned 
upon the policyholder paying when due any additional premium required by the insurer relating 
to such subsidiary. 

Unless otherwise agreed in writing and attached as an endorsement to this policy, cover for any 
claim against an insured of any subsidiary shall apply only for employment practices violations 
committed while such company is a subsidiary of the policyholder. Upon written request, 
however, the insurer may consider, in its absolute discretion, after assessment and evaluation 
of the increased exposure and the receipt of the additional premium to be determined by the 
insurer extend cover under this policy, by written endorsement, for employment practices 
violations committed prior to the acquisition of the subsidiary by the policyholder. 

 In all events, coverage as is afforded under this policy with respect to a claim made against any 
company and/or any insured thereof shall only apply for employment practices violations 
committed or allegedly committed after the effective time such company became an company 
and such insured became an insured, and prior to the effective time that such company ceases 
to be a company or such insured ceases to be an insured.  

 
3.4 Discovery Period 
 If the insurer  refuses to renew this policy, or the policyholder refuses to renew this policy, then 

the policyholder shall have the right, upon payment of an additional premium of 75% of the full 
annual premium to a discovery period of 12 months following the effective date of cancellation 
or non-renewal. 

The insured shall be entitled to a 30 day discovery period (or what ever time frame as required 
by local law) at no additional premium if this policy is cancelled or non- renewed by the insurer.  
If the policyholder elects to purchase a discovery period, this 30-day discovery period (or what 
ever time frame as required by local law) shall be part of and not in addition to the purchased 
discovery period. 

To purchase the discovery period, the policyholder must request its purchase in writing within 30 
days of the termination date of the policy and must tender the additional premium within 60 days 
of the termination date.  The additional premium is not refundable and the discovery period is 
not cancellable. 

If a transaction takes place, then the policyholder shall not have the right to purchase a 
discovery period as set out above. The policyholder, however, shall have the right within 60 
days of the end of the policy period to request an offer from the insurer of a discovery period for 
up to 72 months.  The insurer shall offer such a discovery period with terms, conditions and 
premium as the insurer may reasonably decide. 
 
No discovery period of any length is available in the event of this policy being cancelled due to 
non-payment of premium. 
The policyholder shall not have a right to a discovery period as described in this clause (or any 
discovery period from the insurer) if the policyholder renews or replaces this policy with, or 
purchases, effects or otherwise acquires, any other policy affording employment practices 
liability insurance or similar liability cover. 
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ARTICLE 4 - Exclusions 
 
The insurer shall not be liable to make any payment for loss in connection with any claim made against 
the insured or any payment under any Extension: 
 
4.1 arising out of, based upon or attributable to the committing of a deliberate criminal act or the 

committing of an intentional or wilful violation of any rule, regulation or law (common or 
statutory); 
For the purpose of determining the applicability of this exclusion 4.1 the  intent of an insured 
shall not be imputed to another insured. However, the act, intent of, the knowledge of or 
knowledge possessed by any past, present or future chairman of the board, president, chief 
executive officer, chief operating officer, chief financial officer or General Counsel (or equivalent 
position) of the company shall be imputed to the company. 

 This exclusion 4.1 shall only apply if it is established through a judgement, or any other 
adjudication adverse to the insured, or an alternative dispute resolution proceeding (arbitration 
or mediation) or any admission by an insured that the relevant conduct did in fact occur; 

 
4.2 arising out of, based upon or attributable to the facts alleged or to the same or related 

employment practice violation alleged or contained in any claim which has been reported or in 
any circumstances of which notice has been given under any policy of which this policy is a 
renewal or replacement or which it may succeed in time; 

 
4.3 alleging, arising out of, based upon or attributable to any pending or prior:  (1) litigation; or (2) 

proceeding or investigation of which an insured had notice, as of the continuity date, or alleging 
or derived from the same or essentially the same facts as alleged in such pending or prior 
litigation, proceeding or investigation; 

 
4.4 alleging, arising out of, based upon or attributable to any actual or alleged employment 

practices violation of an insured serving in any capacity, other than as a director, officer or 
employee of the company; 

 
4.5 for bodily injury (other than emotional distress or mental anguish), sickness, disease, or death of 

any person, or damage to or destruction of any tangible property, including the loss of use 
thereof; 

 
4.6 For violation(s) of any of the responsibilities, obligations or duties imposed by the Employee 

Retirement Income Security Act of 1974, the Fair Labor Standards Act (except the Equal Pay 
Act), the National Labor Relations Act, the Worker Adjustment and Retraining Notification Act, 
the Consolidated Omnibus Budget Reconciliation Act, the Occupational Safety and Health Act, 
any rules or regulations of the foregoing promulgated thereunder, and amendments thereto or 
any similar federal, state, local or foreign statutory law or common law. 
It is acknowledged that US claims for violation(s) of any of the responsibilities, obligations or 
duties imposed by “similar federal, state, local or foreign statutory law or common law, “as such 
quoted language is used in the immediately-preceding paragraph, include, without limitation, 
any and all US claims which in whole or in part allege, arise out of, are based upon, are 
attributable to, or are in any way related to any of the circumstances described in any of the 
following:  
a) the refusal, failure or inability of any insured(s) to pay wages or overtime pay (or 

amounts representing such wages or overtime pay) for services rendered or time spent 
in connection with work related activities (as opposed to tort-based back pay or front pay 
damages for torts other than conversion); 

b) improper deductions from pay taken by any insured(s) from any employee(s) or 
purported employee(s); or 

c) failure to provide or enforce legally required meal or rest break periods;  
provided, however, this Exclusion 4.6 shall not apply to any allegation for retaliation; 

 
4.7 alleging, arising out of, based upon or attributable to, directly or indirectly: (i) the actual, alleged 

or threatened discharge, dispersal, release or escape of pollutants; or (ii) any direction or 
request to test for, monitor, clean up, remove, contain, treat, detoxify or neutralize pollutants, 
(including but not limited to a claim alleging damage to an company or its securities holders); 
provided, however, that this exclusion shall not apply to an allegation of retaliation; 
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4.8 alleging, arising out of, based upon or attributable to any actual or alleged contractual obligation 
or liability of the company or any other insured under any express (written or oral) contract or 
agreement including, but not limited to, any severance agreement or golden parachute 
agreement, or any compensation agreement payable upon the termination of any insured; 
provided, however, that this exclusion shall not apply to the extent the liability does not arise 
out of such express contract or agreement, or an actual or alleged breach thereof. 

 
Notwithstanding the foregoing, the exclusion stated above shall only apply to a claim: (1) 
brought in the United States of America or Canada or any state, province, locality, territory or 
possession thereof; or (2) alleging a violation of any regulation, statute, rule of law, common or 
statutory, including contract law, of the United States of America or Canada or any state, 
province, locality, territory or possession thereof. 

 
 
ARTICLE 5 - General provisions 
 
5.1 Representation and Severability 

In granting cover to any one insured, the insurer has relied upon the proposal form and all 
statements and particulars therein or incorporated therein, together with any attachments, the 
company’s financial statements and other information supplied or requested (if this policy is a 
renewal of a previous policy(ies) issued by the insurer, then the insurer is also relying upon that 
information relied upon by the insurer for such previous policy(ies)). These forms, statements, 
particulars, attachments and information are the basis of cover and shall be considered 
incorporated into and constituting part of this policy. 
 
With respect to statements and particulars in the proposal, no statements made or knowledge 
possessed by any employee (other than the knowledge or information possessed by the 
person(s) signing the proposal form) shall be imputed to any other employee to determine 
whether cover is available for any claim made against such other employee. Statements made 
or knowledge possessed by any past, present or future chairman of the board, president, chief 
executive officer, chief operating officer, chief financial officer or General Counsel (or equivalent 
position) of the company shall be imputed to the company. 

 
5.2 Changes in Risk During Policy Period 

If during the policy period a transaction takes place, then the cover provided under this policy is 
amended to apply only to employment practice violations committed prior to the effective date of 
the transaction, subject to the terms, conditions and limitations of the policy. 
The policyholder shall give the insurer written notice of the transaction as soon as practicable 
but not later than 30 days after the effective date of the transaction. 
 

5.3 Limit of Liability 
 The limit of liability specified in the Schedule is the total aggregate limit of the insurer's liability 

for all loss, arising out of all claims made against all insureds under this policy. The limit of 
liability for the discovery period shall be part of and not in addition to the total aggregate limit of 
liability for the policy period. Loss arising from any claim which is made subsequent to the policy 
period or discovery period which pursuant to general provision 5.5 is considered made during 
the policy period or discovery period shall also be subject to the same total aggregate limit of 
liability.  Defence costs are not payable by the insurer in addition to the total aggregate limit of 
liability. Defence costs are part of loss and are subject to the total aggregate limit of liability for 
loss. 
 
Regardless of the number of years this policy shall continue in force and irrespective that it is or 
may be renewed and regardless of the number of premiums paid, the limits of liability as 
specified in the policy Schedules shall not accumulate from year to year or from policy period to 
policy period. 
 

5.4 Retention 
 The insurer shall only be liable for the amount of loss arising from a claim which is in excess of 

the applicable retention amount specified in the Schedule with regard to: (1) all loss of the 
company; or (2) all indemnifiable loss. The retention amount is to be borne by the company or 
the insureds and shall remain uninsured.  A single retention amount shall apply to loss arising 
from each claim alleging an employment practices violation. 
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5.5 How to Give Notice and Report a Claim 
(i) Notice of a claim or of circumstances which may result in a claim shall be given in writing 

to the insurer at the address indicated in the schedule. If posted the date of posting shall 
constitute the date that notice was given, and proof of posting shall be sufficient proof of 
notice. 

(ii) The insured shall, as a condition precedent to the obligations of the insurer under this 
policy, give written notice to the insurer of any claim made against an insured as soon as 
practicable and either: 
(a) any time during the policy period or during the discovery period; or 
(b) within 30 days after the end of the policy period, provided this policy is renewed 

by the policyholder with the insurer, and as long as such claim(s) is reported no 
later than 30 days after the date such claim was first made against an insured. 

(iii) If, during the policy period or during the discovery period written notice of a claim against 
an insured has been given to the insurer pursuant to the terms and conditions of this 
policy, then any claim arising out of, based upon or attributable to the facts alleged in the 
claim previously notified to the insurer or alleging an employment practice violation which 
is the same as or related to any employment practice violation alleged in the previously 
notified claim, shall be considered made against the insured and reported to the insurer 
at the time the first notice was given. 

(iv) If during the policy period or during the discovery period, the insured shall become aware 
of any circumstances which may reasonably be expected to give rise to a claim being 
made against an insured and shall give written notice to the insurer of the circumstances 
and the reasons for anticipating a claim, with full particulars as to dates and persons 
involved, then any claim which is subsequently made against an insured and reported to 
the insurer arising out of, based upon or attributable to the circumstances or alleging any 
employment practice violation which is the same as or related to any employment 
practice violation alleged or contained in those circumstances, shall be considered made 
against the insured and reported to the insurer at the time the notice of the 
circumstances was first given. 

 
5.6 How Defence Will be Conducted 

The insurer does not assume any duty to defend any claim brought against the insured that is 
covered by this policy. The insured shall defend and contest any claim made against them, 
however the insurer is entitled to associate effectively with the insured in defence of any claim 
that appears likely to involve them including but not limited to effectively associating in the 
negotiation of any settlement. As a condition precedent to the insurer’s liability for loss arising 
out of the claim, the insured shall not, without the prior written consent of the insurer, admit 
liability or assume any liability for or settle any claim or incur any defence costs. Only those 
settlements and defence costs which have been consented to by the insurer in writing shall be 
recoverable as loss under this policy. The insurer’s consent shall not be unreasonably withheld 
provided that the insurer is entitled to associate effectively in the defence and negotiation of any 
settlement of any claim in order to reach a decision as to reasonableness. 
The insurer shall have the right to make investigation, conduct negotiations and, with the written 
consent of the insured, settle any claim, on such terms and in such manner, as the insurer 
deems expedient. 
If the insured refuses to consent to any settlement which is recommended by the insurer and 
acceptable to the claimant, then the insurer’s liability for all loss on account of such claim shall 
not exceed: (1) the amount for which the insurer could have settled such claim plus defence 
costs incurred as of the date such settlement was proposed in writing by the insurer, 
(Settlement Opportunity Amount) plus (2) fifty percent (50%) of covered loss in excess of such 
settlement opportunity amount, it being a condition of this insurance that the remaining fifty 
percent (50%) of such loss excess of the settlement opportunity amount shall be carried by the 
company and the insureds at their own risk and be uninsured.   
 

5.7 Advancement of Costs 
Except to the extent that the insurer has denied indemnity and subject to the limit of liability and 
the retention, the insurer shall advance to the insured defence costs covered under this policy 
before the final disposition of the claim. 

 Such payments shall be repaid to the insurer by the insureds, severally according to their 
respective interests, in the event and to the extent that the insured shall not be entitled to 
payment of the loss under the terms and conditions of this policy. 
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 In the event and to the extent that the company is permitted or required to indemnify the insured 
but for whatever reason fails to do so, the insurer will advance all defence costs to the insured 
on behalf of the company. In this case, however, the retention amount specified in the Schedule 
shall be repaid by the company to the insurer, unless the company is insolvent. 

5.8 Duty To Defend Option 
The insurer does not assume any duty to defend.  The insureds shall defend and contest any 
claim made against them. 
Notwithstanding the foregoing, the policyholder shall have the right to tender the defence of a 
claim to the insurer. This right shall be exercised in writing by the policyholder on behalf of all 
insureds to the insurer pursuant to the notice provisions of Section 5.5(i) of this policy, as soon 
as practicable after the claim is first made against an insured. This right shall terminate if not 
exercised within fifteen (15) days of the date the claim is first made against an insured. Further, 
from the date the claim is first made against the insureds to the date when the insurer accepts 
the tender of the defence of such claim, the insureds shall take no action, or fail to take any 
required action, that prejudices the rights of the insureds or the insurer with respect to such 
claim.  Provided that the insureds have complied with the foregoing, the insurer shall be 
obligated to assume the defence of the claim, even if such claim is groundless, false or 
fraudulent.  The assumption of the defence of the claim shall be effective upon written 
confirmation sent thereof by the insurer to the policyholder.  Once the defence has been so 
tendered, the insurer shall have the right to select counsel to defend the claim and shall have 
the right to determine defence strategy.  The insured shall have the right to associate with the 
insurer in the Defence strategy and the negotiation of any settlement of any claim. The insurer, 
however, shall not be obligated to defend such claim after the Limit of Liability has been 
exhausted, or after an insured’s rejection of a settlement opportunity as discussed in 5.6. 

5.9 Allocation of Defence Costs 
If any claim involves both covered matters and matters not covered by this policy, a fair and 
proper allocation of any defence costs, judgments and/or settlements shall be made between 
the insured and the insurer taking into account the relative legal and financial exposures 
attributable to covered matters and matters not covered under this policy. 
If an allocation cannot be agreed between the insured and the insurer then the insurer shall, at 
the request of the insured, resolve the matter by arbitration.  The arbitrator shall be mutually 
agreed by the parties to the arbitration, or in the absence of mutual agreement appointed by the 
President of the Law Society or equivalent organization in the country or region in which the 
defence costs were incurred.  The costs of the arbitration shall be borne by the Insurer. 
The allocation finally agreed upon shall be applied retrospectively to any defence costs incurred 
prior to the determination.  Notwithstanding, if an allocation is determined by a court it shall be 
binding on all parties and the insurer shall apply it retrospectively to any payments made prior to 
such determination. 
In using their best efforts to agree on such an allocation, it is understood that all parties will 
uphold the principle of utmost good faith and that the allocation finally agreed upon will be fair 
and reasonable. 

5.10  Subrogation 
 In the event of any payment under this policy, the insurer shall be subrogated to the extent of 

such payment to all of the insureds’ rights of recovery in respect of the payment, and the 
insured shall execute all papers required and shall do everything that may be necessary to 
secure any rights including the execution of any documents necessary to enable the insurer 
effectively to bring suit in the name of the insured.  The insured shall do nothing to prejudice 
these rights.  Any amount recovered in excess of the insurer’s total payment shall be restored to 
the insured less the cost to the insurer of such recovery. In no event, however, shall the insurer 
exercise its rights of subrogation against an insured under this policy unless exclusion 4.1 is 
determined to apply to such insured. 

5.11 Other Insurance and Indemnification 
 Unless expressly written to be excess over other applicable insurance, it is intended that the 

insurance provided by this policy shall be primary over all other insurance, other than 
commercial general liability or general liability insurance policies. 

5.12 Notice and Authority 
It is agreed that the policyholder shall act on behalf of its subsidiaries and all insureds with 
respect to the exercise of all their rights and the discharge or all their duties in respect of this 
policy, including but not limited to; 
(a) negotiating the terms and conditions of cover; 
(b) binding cover; 
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(c) the notification of claims; 
(d) the giving and receiving of any notice of cancellation; 
(e) the payment of premium and the receipt of any refund of premium that may become due; 
(f) the payment of the retention; 
(g) the negotiation and receipt of any Endorsement; 
(h) the election of any right to a discovery period, or 
(i) the appointment of solicitors to defend a claim; 
(j) the receipt of all amounts payable by the insurer under the policy. 

5.13 Assignment 
 This policy and any rights hereunder cannot be assigned without written consent of the insurer. 

5.14 Jurisdiction and Governing Law 
Any interpretation of this policy relating to its construction, validity or operation shall be made in 
accordance with the laws of the place of domicile of the policyholder as indicated in the 
Schedule. 

5.15  Settlement of Disputes Arising Under the Policy 
Should a dispute arise as to whether the insured should be required to contest any legal 
proceedings then the insurer agrees to the appointment, at the insured’s request, of a Senior 
Lawyer (to be mutually agreed upon by the Insured and the insurer, or in the absence of mutual 
agreement to be appointed by the President of the Law Society, or equivalent organization, in 
the jurisdiction in which the legal proceedings were first served) to advise whether or not such 
proceedings should be contested.  The Senior Lawyer shall take into consideration all relevant 
issues including the economics of the matter, the damages and costs which are likely to be 
recovered by the plaintiff, the likely costs of defence and the prospects of the insured 
successfully defending the action.  The costs of the Senior Lawyer’s opinion shall be borne by 
the insurer. 
If the Senior Lawyer advises that, having regard to all the circumstances, the matter should not 
be contested but should be settled, provided that settlement can be achieved within certain 
limits which in the Senior Lawyer’s opinion are reasonable, then the insured shall not object to 
or oppose any such settlement and shall co-operate with the insurer to achieve the settlement 
in accordance with this policy. 

5.16 Fraudulent Claims  
If the insured shall give notice or give claim for any loss under this policy knowing it to be false 
or fraudulent, as regards amounts or otherwise, such loss shall be excluded from cover under 
the policy and the insurer reserves the right to void this policy in its entirety, and in such case all 
losses and all claims under it shall be forfeited.   

5.17 Plurals and Titles 
The titles of these paragraphs are for convenience only and do not lend any meaning to this 
contract. Words and expressions in the singular shall include the plural and vice versa. Words in 
italic lettering have special meaning and are defined in the policy. Words that are not 
specifically defined in this policy have the meaning normally attributable to them. 

5.18 Complaints  
Every effort is made to ensure you receive a high standard of service. If you are not satisfied 
with the service you have received, you should contact: 

The Netherlands branch of AIG Europe Limited 
Postbus 8606 
3009 AP Rotterdam 
Tel: 010 453 54 55 
Fax: 010 452 85 02 

In case the opinion of the insurer is not satisfactory for the policyholder the policyholder can ask 
the opinion of: 

KiFiD (Het Klachteninstituut Financiële Dienstverlening) 
Postbus 93257 
2509 AG  Den Haag 
Tel:  0900-3552248 

In case none of these options are satisfactory the policyholder always has the ability to ask the 
opinion of a competent court.  
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Personal Data 
Personal data (hereinafter the « Data ») will be collected and processed by the Insurer in accordance with the Code of 
conduct for the processing of personal data by financial institutions (“Code of Conduct”). The Insurer is the controller 
responsible for the processing of these Data and the processing is notified to the Personal Data Protection 
Commission. The Data will be processed for the purpose of the use of the services provided by the Insurer, including 
risk assessment, contract management, claims handling and crime prevention (such as fraud) as well as to allow the 
Insurer to fulfill its legal obligations. In connection with the Insurer’s activities and for the purpose of good service, the 
Insurer may transfer these Data to other companies of the group of companies it belongs to, to subcontractors or to 
partners. These companies, subcontractors or partners may be located in countries outside the European Economic 
Area that do not necessarily offer the same level of protection as The Netherlands. With regard to these transfers, the 
Insurer will take precautionary measures to ensure the protection of Data in these countries as well as possible. 
Unless the data subject objects hereto, the Data can be used by the Insurer for marketing purposes. According to the 
Code of Conduct, the data subject is entitled to access, amend or oppose (for a reasonable cause) to the processing 
of Data. To exercise these rights, the data subject can contact AIG at any time in writing at Crystal Building B, Rivium 
Boulevard 216-218, 2909 LK Capelle aan den IJssel. For further information on the mechanisms for processing your 
Data by AIG, you will find AIG’s complete Global Privacy policy on http://www.aig.com/nl-privacybeleid. 
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